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Writing in the Harvard Law Review in 2012, law professor Cass Sunstein sought to educate
readers about how the Office of Information and Regulatory Affairs (OIRA), a small office within the
White House Office of Management and Budget that is responsible for centralized review of agency
regulations, actually functions in practice.! His fundamental concern was that “the role of OIRA and
the nature of the OIRA process [remains] poorly understood.” Sunstein was well-suited for the task,
having just come off a three-year stint serving as the OIRA administrator, the office’s politically-
appointed head.

Sunstein had a point. OIRA rarely makes above-the-fold news, or any news for that matter.
OIRA staffers carefully avoid the spotlight. On the occasions when the office does capture the
attention of journalists, however, hyperbole and misinformation rule the day. The office has been
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described as “obscure, but powerful,” “one of the most powerful bureaucracies inside the Beltway,”*
“a black box inside a black hole, the “cockpit of the regulatory state,”® and the “killing ground for
agency regulations.”” Shapiro notes that OIRA’s shadowy image is further perpetuated by media
references to the office’s leader, the OIRA administrator, as the president’s “regulatory czar.”® These
journalistic accounts feed into the misperception that OIRA’s power is absolute and unchallengeable.
Academic work tends to cement this view rather than correct it. For example, law professor Lisa
Heinzerling, who served as a political appointee in the Environmental Protection Agency (EPA) during
the Obama years, recalls “[OIRA] was calling the shots. [It] decided what to review, offered line-by-
line edits of regulatory proposals, convened meetings with outside parties, mediated disputes among
the agencies, decided whether an agency’s benefit-cost analysis was up to snuff, and more.” This
narrative is further entrenched by academic studies where scholars model OIRA’s power to audit draft
regulations,!? alter them,'! and veto them!? as near absolute.

Like all stylized narratives, this characterization of OIRA is, of course, false. But it is perhaps so

false as to be misleading rather than clarifying. In a separation of powers system, the power of all



political institutions is circumscribed, and OIRA is no different.!3

Since its creation, OIRA’s path has been marked by both successes and failures. In this
chapter, I chronicle the office’s institutional highs and lows. OIRA’s successes are highly visible
and relatively well known to observers, thus documenting them is, in some sense, par for the
course. Its failures, however, are harder to observe and less widely known. Failing to document
them, however, contributes to the false sense of the institution’s super-capabilities.

A recent trend in academia is for highly successful scholars with remarkable professional
accomplishments listed on their curriculum vitae (CV), to publish a second CV, a “failure CV,”
that records their failures, including rejected applications, work that was never published, etc.
The purpose of a failure CV, then, is to “balance the record and provide some perspective,”!* by
showing that even the most successful scholars routinely encounter failure and must overcome
adversity. Failure CVs recalibrate for outside observers what “success” really looks like from the
inside.

My aim here is similar; I seek not to recast OIRA as either a failed or failing institution—
it clearly is not. The goal is instead to evaluate the extent to which OIRA’s power has grown
over time and, where possible, to identify places where the office could or should have
succeeded but did not. Observing and documenting failures remedies the selection bias that
emerges from focusing exclusively on success. In bringing to light areas in which OIRA has
either struggled or failed entirely, this essay uncovers the commonalities that unite these
incidents and elucidates patterns among them. My aim, therefore, is a practical one. The lessons
of failure can guide OIRA’s leaders and policy practitioners in steering the institution toward
future successes. This correction can also help media and academic observers better understand
the place of OIRA in the separation of powers system.

This more accurate perspective on success and failure reveals that OIRA has at times



studiously avoided giving agencies detailed guidance on how to manage important aspects of the
regulatory process. This laxity arises from a desire by OIRA leaders and its rank-and-file to
maintain maximum institutional flexibility and autonomy, but it comes at the cost that agencies
can fill in the gray areas with less than desirable (in an analytical or normative sense) policy.

This reveals lessons for future administrations that hope to further enhance OIRA’s successes.

A Brief History of OIRA

OIRA emerged on the scene in 1980 when Congress passed the Paperwork Reduction
Act,!> which created the office for the purpose of reviewing agency information collections.
Seizing the opportunity, President Reagan shortly thereafter in 1981 issued an executive order
giving OIRA the power to review drafts of agency proposed and final rules.!® The stated goal of
Executive Order (E.O.) 12291 was to reduce the burdens of existing and future regulations,
increase agency accountability for regulatory actions, [and] provide for presidential oversight of
the regulatory process.”!” For major rules, those that the order defined according to their
economic impact, agencies were required to prepare a Regulatory Impact Analysis (RIA), which
included an evaluation of the draft rule’s potential costs and benefits, and submit it to OIRA for
review.!®

After some fits and starts (discussed in the next section outlining the office’s successes),
OIRA got up and running and, throughout the Reagan and George H.W. Bush administrations, it
reviewed all draft regulations issued by executive branch agencies. Shortly after taking office in
1993, President Bill Clinton revoked Reagan’s order and issued a new order revising the scope of
OIRA’s purview. E.O. 12866 kept the basic framework for regulatory review intact, but

refocused OIRA’s work, so that, instead of reviewing all agency draft rules, the office would



only review those that were deemed “significant,” a determination that OIRA (not the agency)
was to make.!” It also increased the amount of time allotted for OIRA review and extended the
RIA requirement to cover all significant rules reviewed by OIRA, not just those with a sizable
economic impact.

Since 1993, the basic setup established by E.O. 12866 has stabilized, albeit with some
notable tweaks. Each successor president has issued executive orders to refine the process (and
in some cases undo the reforms of other presidents). For instance, President George W. Bush
issued an order that extended OIRA’s review to include sub-regulatory guidance documents, an
action which added to the office’s already-substantial workload. That order, however, was
subsequently revoked by President Obama.?° In 2017 President Trump issued an order, E.O.
13771,%! that required agencies to remove two existing regulations for each one new one that was
generated, a requirement that OIRA was charged with implementing. While this did not change
the scope of OIRA’s review, it again instituted a significant additional workload.

OIRA is typically overseen by one Senate-confirmed presidential appointee, the OIRA
Administrator, and employs roughly 45 “desk officers,” who are career staff analysts with
advanced degrees in policy analysis, economics, and scientifically-relevant fields (e.g.,
epidemiology). In 2018, the most recent year for which data are available, the office reviewed 91
draft “economically significant” rules (i.e., those with an annual economic impact of $100
million or more) and another 269 “significant” draft rules (i.e., those that raised “novel legal or
policy issues” or met one of the other significance criteria laid in E.O. 12866) from 26
agencies,?? in addition to performing a number of government-wide oversight responsibilities
relating to paperwork, information technology, and statistical reporting. Stepping back, one must

conclude that, since its founding, OIRA has flourished; among the cognoscenti it is perceived as



having tremendous influence in the regulatory process. This does not mean, however, that it has
achieved favorable outcomes at every turn, instead the tale has been one of both success and

failure.

Evaluating Success and Failure

The idea of a failure CV originated with Melanie Stefan, a neurobiologist. Writing in the
journal Nature she argued that, “As scientists, we construct a narrative of success that renders
our setbacks invisible both to ourselves and to others. Often, other scientists’ careers seem to be
a constant, streamlined series of triumphs.”?* She argued that scholars should keep a running
tally of their professional failures and, if their position afforded them the opportunity, make it
public. Doing so would allow others to see that success was often a function of not just talent,
but also effort. Her argument sparked a conversation within the academy, and others quickly
followed suit, posting their “failure CVs” online alongside their traditional CVs.

Looking at OIRA, its successes are also highly visible—they are what gave rise to the
descriptions of the office’s supposedly incontestable power that introduced this chapter, and they
have become ingrained in the historical narrative of what the office is and what it does. However,
like Stefan found in academia, its failures are harder to observe, either because they were not
very public to begin with—unsurprising given the technocratic nature of regulatory matters and
the office’s penchant for operating under the radar—or they have been obscured by the passage
of time. Regardless, this lowered visibility helps to foster the illusion that the office is somehow
infallible or omnipotent.

To remedy this, I construct OIRA’s failure CV. “Failure” in this context means one of two

things: either OIRA tried to expand its power in some way and that attempt failed or was not



sustained over a longer period or, alternatively, OIRA missed a major opportunity to grow and
meaningfully expand its power.2* Most of the failures I discuss herein fall within the latter
category, but both types of failure run counter to the prevailing narrative about OIRA.

Of course, an organization’s failures only make sense in the context of its successes, since
the one is inevitably measured in relation to the other. Therefore, I in the next section I briefly
highlight OIRA’s successes. By success, [ mean that OIRA launched an initiative that made the
office more powerful, by tangibly expanding the scope of its review power or enhancing its
reputation in some way.

Underlying this evaluation of OIRA’s success and failures is an implicit assumption that,
as an organization, OIRA is able to influence its own trajectory. This assumption builds off of
work from both political science and the field of organization studies showing that bureaucrats
themselves are often pivotal actors in charting their organization’s course.? Theories of
“bureaucratic autonomy” do not imply that external influences do not matter. For instance, in
OIRA’s case, the OMB director, the president, Congress, the courts, and some powerful interest
groups certainly have influenced the organization’s path. Instead, the concept of bureaucratic
autonomy suggests that an organization that is more autonomous can overcome the constraints
imposed by these external factors and prevail in establishing its own reputation and power
sources. For OIRA, this means that it should not a priori be viewed as a pawn that is
manipulated by and set to carry out the instructions of, say, the current OMB director or the
current administration. This may be an accurate characterization of the organization—if it is not
able to exercise bureaucratic autonomy. However, if the organization is viewed as more
autonomous, an ambitious and strategic OIRA administrator or set of career OIRA staffers may

be able to shape the office, its reputation and, ultimately, the policies it pursues.



Accounting for OIRA’s Successes

When and where has OIRA been successful? There are many achievements that could be
highlighted; for instance, OIRA has implemented the Paperwork Reduction Act for almost four
decades. By nearly all accounts, this has been a successful undertaking; agencies comply with
OIRA’s oversight and, despite the massive amount of information that is managed under this
law, there are very few violations of the law reported each year.?% Instead, I focus on three of
OIRA’s higher profile accomplishments: the retention and expansion of regulatory review
functions, the institution of core principles of regulatory review, and the balancing of
transparency with the need to accomplish policy goals.

OIRA’s foremost success lies in its very survival. OIRA is nothing if not controversial and
by many accounts it is a marvel that the office has endured for nearly 40 years. Writing in 1982,
the chairmen of five House committees with jurisdiction over regulatory agencies opined:

Unless it is checked, the program embodied in [Reagan’s] Executive Order

12291 will fundamentally damage the administrative process by which our

laws are implemented, the legislative system by which our laws are enacted

and monitored, and the separation of powers upon which our system of

government rests.?’
While OIRA’s history is often recounted in matter-of-fact terms, as if its current status was a
matter of certain destiny, there has been a near-constant struggle for OIRA’s survival between
those who have wanted to enhance the scope of the office, and those who have wanted to
eviscerate it. As the quote from House overseers illustrates, this struggle was particularly acute at
the outset.

At many points in its history it was not at all clear that OIRA would persist into the next

administration or even the next year.”® The fault lines were not necessarily partisan either; while

initially it seemed that Republicans supported OIRA and Democrats opposed it (since its first



decade was under the auspices of Republican administrations), Democrats became more
supportive and Republicans less so when President Clinton assumed office in 1993.

Despite this opposition OIRA endured and even grew in its power. For instance, early on,
many assumed that OIRA would be eliminated as soon as Clinton took office. Instead of doing
away with OIRA, however, Clinton issued E.O. 12866 which consolidated and enhanced OIRA’s
powers. Each subsequent president has continued to reaffirm OIRA’s place in the regulatory
process, and its power—and its reputation—has grown in kind.

Political scientist Terry Moe argues that presidential reliance on institutions like OIRA is
part of a broader trend wherein presidents centralize power into the Executive Office of the
President in order to more closely oversee the bureaucracy.?” While OIRA certainly fits this
pattern, it is also true that any president could have scrapped OIRA and replaced it with another
institution that was more to their own liking. Instead, each has left OIRA largely unchanged and
even worked to empower it. These actions are a testament to the demonstrated value of
centralized review in OIRA, as well as to the office’s reputation for professionalism and
competency.

OIRA’s second chief success has been its ability to dictate and sustain the central
principles of regulatory review. There are two core tenets of regulatory review in the United
States, both of which were instituted at OIRA’s founding and have become more firmly
entrenched over time. The first is the idea that regulations should only be created when there is a
demonstrated need for them (i.e., the burden is on the agency to demonstrate why a particular
regulatory action is warranted). The second is that, at least for the most important regulations,
their effects should be evaluated in terms of their costs and benefits.

It is entirely possible that OIRA by itself could have survived and these principles could



have fallen by the wayside or been superseded by other approaches. That is, while these
principles are considered doctrine today, it was not at all clear in the early years that they would
be durable or thrive. The introduction of benefit-cost analysis as a mandatory and systematic
component of regulatory review was particularly controversial. As one New York Times article
explained:

The intensity of opposition to the use of cost-benefit analysis in the

regulatory process ranges from those who oppose any application on the

ground that, once adopted, it would reduce all decisions to simple-minded

weighing of dollars, to those who think it is a useful tool for administrators

but worry about its rigid application.*°

Given these doubts, it was uncertain that benefit-cost analysis would be faithfully taken up
by the agencies and therefore endure. Public criticism of the methodology presented
opportunities for agencies to avoid implementing benefit-cost analysis, which they had reason to
avoid due to resource constraints and an aversion to additional measures of political control.

Yet, despite these challenges, today these two principles remain central to OIRA’s work.
In a recent public speech former OIRA Administrator Neomi Rao reiterated the first principle,
remarking that “we’re not in the business of just regulating for the sake of it.”*! Her remarks also
reaffirmed the centrality of benefit-cost analysis, a point that is frequently reiterated by OIRA’s
top brass.?? Again, the fact that these principles have endured is evidence of OIRA succeeding in
an area where success was by no means foreordained.

A third institutional success is how OIRA has managed transparency around its review
process and engagement with the public. Throughout its history, OIRA has regularly been
criticized as “too secretive and subject to influence by private interests.”** It might have been

tempting for OIRA officials to ignore or disregard pointed critiques like this. Yet, doing so ran

the risk of inviting more criticism, and potentially even exacerbated the aforementioned threat to



the office’s existence. Instead, OIRA has consistently responded by increasing the transparency
of its review process, but in a very limited and strategic way.
Information about draft regulations and information collections that are currently under

review is posted online at www.reginfo.gov. Additionally, meetings that OIRA holds with

private stakeholders about regulations that are under review (called “12866 meetings” after the
same-numbered executive order) are also posted on this web platform, along with any documents
presented by the stakeholders during the meeting. Notably, while this approach offers a window
into OIRA’s operations, there are many more things that OIRA could do to provide transparency,
but which it does not. For instance, OIRA could post versions of draft rules before and after its
review, which would give outsiders a fuller sense of what changed during the course of review.
Technically, both versions of these documents are considered part of the public domain,** and
can be viewed in person at OIRA’s docket library in Washington, D.C.; however, OIRA chooses
to limit their visibility. Similarly, many have noted that “12866 meetings” tend to be the
province of well-heeled groups.®> OIRA could potentially remedy this by prominently posting
the policy regarding the meetings (i.e., that they are available to all stakeholders) and also
explaining the process for requesting a meeting. This information is provided on a government
website,® but it is buried deep within a “Frequently Asked Questions” page and not prominent
by any means.

These transparency decisions are not accidental; OIRA’s moves have been carefully
calibrated. After all, if OIRA were to make all or even most aspects of its review process
transparent, it would be limited in what it could accomplish for two reasons. First, much of what
OIRA does is political, thus offering too much transparency might stymie the office’s ability to

accomplish political goals, as disaffected parties could certainly find grievance with the
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particulars of how individual rulemaking cases were handled. Such grievances might even
become part of future litigation against agency rules, thus working against OIRA’s intent to
make lasting regulatory policy. Second, as I discuss later, the size of OIRA’s staff has been
relatively fixed and managing transparency on a wide scale would inevitably involve tradeoffs in
terms of staff time and resources. Put differently, policies aimed at increasing transparency also
have workload implications. Seen in this light, OIRA’s strategy for managing transparency has
been highly successful. The office has been able to balance the need to conduct some of its
business behind closed doors with the need to placate those who allege that the office was too
opaque (particularly in its early years).

These three aspects of OIRA—survival, principle entrenchment, and transparency— are
key pillars of the office’s success. Of course, the three successes highlighted here are not OIRA’s
only successes. For instance, one could readily point to the office’s management of its paperwork
reduction and statistical review responsibilities, both of which have been executed rather
seamlessly over the years.’” However, they are highly visible and have been critical to building

institutional resilience.

OIRA’s Failure CV

Despite these notable successes, OIRA has not always prevailed at attempts to expand its
jurisdiction nor has it always wielded its power in the most effective manner. In several cases,
OIRA did not take advantage of opportunities that had the potential to alter the institution’s
course in a positive direction. Below I outline four major failures, including the failure to
routinize Regulatory Impact Analyses (RIAs), the failure to systematically oversee guidance

documents, the failure to standardize regulatory lookbacks, and the failure to build staff capacity.
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Each runs counter to the predominant narrative of OIRA as a highly successful institution and
together they form a more nuanced (and, arguably, more accurate) view of OIRA.

To be clear, these failures do not constitute the entirety of OIRA’s failure CV. The
extended failure CV would undoubtedly point out that two features designed to augment OIRA’s
power have fizzled out of existence. The return letter, a way that OIRA could publicly shame
agencies who submitted unpalatable rules for review, and the prompt letter, a way that OIRA
could publicly direct which issues agencies worked on, were to revolutionize OIRA’s review
when they debuted early in the George W. Bush administration. That dream has surely died now,
as the last return letter was issued in 2011 and the last prompt letter was issued in 2006.
Nevertheless, the failures that I focus on below are representative of the range and depth of

OIRA’s institutional shortcomings.

OIRA’s Failure to Routinize RIA

While the conceptualization of benefit-cost analysis as a staple of regulatory review
undoubtedly accrues to OIRA’s success column, the particulars of how benefit-cost analysis has
been implemented on the ground leave much to be desired. Thus, I argue that the implementation
of benefit-cost analysis accrues to OIRA’s failure column, because there are many things that
OIRA could have done to standardize, and thus further entrench, the practice of benefit-cost
analysis that it did not do. In practice, benefit-cost analysis is unevenly applied across agencies.
This unevenness has led many observers to speculate that agencies manipulate benefit-cost
analysis to favor their preferred policy alternatives.’® Given its central location and oversight
role, OIRA is well positioned and has the authority and expertise to promote and enforce a more

standardized benefit-cost analysis process. Yet in spite of this imperative, there are many things
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the office could (and arguably should) have done to routinize the practice of benefit-cost analysis
that instead languished.

A recent study evaluating the quality of RIAs conducted by the Department of Education
concludes that the “practice falls short of methodological standards in a number of ways. Cost
estimates appear to be underestimated and lack transparency with respect to method and
assumptions. Benefit estimates are very infrequent and analyses often lack sensitivity testing,
proportionality, and a reasonable counterfactual.”® This finding comports with those of
numerous other studies that find that, except in the case of high-profile rulemakings, agencies
fail to conduct RIAs in the first place or produce low quality analyses when they do.*° This
unevenness in implementation contributes to the perception that, rather than using benefit-cost
analyses as an analytical tool, agencies use them to justify decisions that have already been
made.

An example illustrates an area where OIRA could have, but has not, improved the quality
of RIAs or standardized the benefit-cost analysis process. At present, there is no government-
wide standard for the value of a statistical life (VSL), the monetary value that agencies attach to
an individual life (in a statistical sense) when calculating the monetized benefits associated with
a regulatory intervention that will reduce health or environmental risks and thus save lives. The
current practice, laid out in broad brushstrokes in a 2003 guidance document,*! is for agencies to
individually determine the appropriate VSL for their agency (or, in some circumstances, for the
individual rule). This means that, as of 2017, three agencies—the Department of Health and
Human Services (HHS), the Department of Transportation (DOT), and the Environmental
Protection Agency (EPA)—had guidance documents, which they periodically update, setting out

the methodology and literature underlying their particular VSL. Unsurprisingly, these agencies
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arrive at different figures: when adjusted to reflect real 2015 dollars, a life is worth $9.5 million
at HHS,” $9.6 million at DOT,* and $8.7 million at EPA.** While these figures are roughly
comparable (in real 2015 dollars), that has not always been the case.

Having individual agencies set their own VSLs is inefficient, since every agency reinvents
the wheel.*® It is also not theoretically necessary, as a recent EPA report found that the academic
literature did not make a strong case for adjusting the VSL for idiosyncratic (or agency-specific)
factors.*® The case against agency-specific VSLs is furthered by speculation that the value is
sometimes gamed to advance political goals. For instance, under the George W. Bush
administration, the EPA devalued the VSL—from $7.8 million to $6.9 million per life—adopting
a lower rate than had been used by the agency during the Clinton administration.*’ Just a few
years later under the more pro-regulatory Obama administration, several agencies made a change
in the opposite direction, increasing their VSLs; for example, in 2010 the Food and Drug
Administration raised its VSL to $7.9 million, up $5 million from its 2008 level.*® These changes
to the VSL align with the regulatory agenda of the respective administrations; a lower VSL—as
the EPA’s under Bush—makes it harder to justify the costs of strong safety and health
protections, whereas higher VSLs—Ilike those adopted under Obama’s tenure—effectively make
these regulations easier to justify. These kinds of politically convenient changes to what should
be objective and consistent values reduce public confidence in the RIA process. OIRA has done
little to nothing to limit the practice.

The VSL is just one small but illustrative example of where RIAs fall short. For instance,
observers have repeatedly noted that, although Circular A-4 requires agencies to consider a range
of alternatives in the RIA (in addition to the alternative that the agency is proposing), agencies

often consider only one other alternative (e.g., the status quo) or fail to consider any alternative

14



at all. Writing in 2007, Hahn and Dudley found that, among a sample of rules where RIAs were
required, “the percentage of RIAs that considered at least one alternative standard or level
decreased from 85 percent during the Reagan administration to 74 percent during the Clinton
administration.”4%>°

Why doesn’t OIRA scrupulously monitor how agencies conduct benefit-cost analysis? Or
require more standardization of the process? There are many ways that OIRA could have
accomplished this. For example, a standing group of experts from agencies, academia, and
regulated industry could have been established to provide regular updates to OMB Circular A-4
and to evaluate and update a government-wide VSL. Additionally, OIRA staff could provide
more enforcement for the quality of RIAs conducted, ensuring that they always include (for
example) at least one alternative other than the status quo and the agency proposal. Doing some
combination of these things would likely have diminished the political maneuvering—or at least
the perceptions of political maneuvering—associated with the analytical parts of rulemaking.

By not pushing agencies to do a better job with benefit-cost analysis, either through

rigorous monitoring or greater process standardization, OIRA relinquished an opportunity to

both increase its power and enhance public confidence in the rulemaking process.

OIRA’s Failure to Oversee Guidance Documents

OIRA has also had a strained and often ill-defined relationship with agency guidance
documents, and specifically its role in overseeing them. Guidance documents are non-binding
policies issued by agencies, offered either in lieu of regulations or to further explicate how
particular statutes or regulations should be implemented. In many ways they are the bane of

regulatory overseers, since regulated parties often treat them as gospel, even though they are not
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legally binding and, therefore, not subject to the same procedural rigor and disclosure
requirements as regulations created through notice-and-comment. Because of this, they are often
described as “regulatory dark matter,” and a recent House report describes them as having a
“ubiquitous and nebulous character.”!

At present, there is very little standardization to the process of creating new guidance
documents. Some agencies like the FDA have established their own practices and others
voluntarily follow the “good guidance” practices outlined in a memorandum issued by the
George W. Bush administration, but many agencies do not. There is also no official inventory of
guidance documents.>? Further, OIRA’s role in overseeing guidance is murky. While OIRA has
long maintained that it has authority to review guidance documents, there is ambiguity
surrounding that interpretation, as I explain shortly. At various points, presidents have attempted
to assert OIRA’s authority over guidance documents. Nonetheless, OIRA’s oversight is role has
been, at best, incoherent, and, at worst, nonexistent.

In OIRA’s early years under Presidents Reagan and H.W. Bush, capacity constraints (i.e.,
OIRA’s limited staff and the expectation that the office review all rules issued by covered
agencies) prevented the office from reviewing guidance documents. As Noe and Graham
explain,> in practice this meant that OIRA “rarely called in guidance documents for review and
did not have an established practice for doing so.” Little changed in terms of reviewing guidance
with President Clinton’s issuance of E.O. 12866, as Administrator Sally Katzen later recounted
that OIRA never reviewed a guidance document during her tenure (1993-1998).>* This practice
continued into the early George W. Bush years.

In 2007 President George W. Bush issued an order (E.O. 13422) designed to enhance

OIRA’s purview over guidance documents. Specifically, the order defined a “significant
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guidance document,” required agencies to give OIRA advance notice of such documents and
gave OIRA the authority to formally review these types of guidance. The order was
controversial—many considered expanding OIRA review powers to guidance to be an
unabashed power grab—not to mention aspects of the order that politicized other facets of the
rulemaking process.’ Shortly after the EO was released, OMB followed up with guidance on
“good guidance” practices.>

Perhaps because of the controversies surrounding Bush’s order—particularly those
unrelated to guidance’’—upon assuming office, President Obama rescinded Bush’s order.>®
Shortly thereafter, the OMB director issued a memorandum indicating that revocation of the EO
returned the status quo to its pre-2007 state, where “OIRA reviewed all significant proposed or
final agency actions, including significant policy and guidance documents. Such agency actions
and documents remain subject to OIRA’s review under Executive Order 12866 (emphasis my
own). This was a confusing turn of events, because if OIRA had the authority to review guidance
documents under E.O. 12866, then Bush’s order was superfluous in the first place. Not to
mention that Clinton-era Administrator Katzen claimed to never have reviewed a guidance
document during her five-year tenure. Further confusing matters, a congressional investigation
uncovered that implementation of guidance review during the Obama years was spotty; between
2008 and 2017, a time when all significant guidance documents should have been reviewed by
OIRA, less than two-thirds of significant guidance documents were sent to the office for
review.>’

More recently, a flurry of developments has affected OIRA’s oversight role in guidance
creation. In the spring of 2019 OMB issued a memorandum “clarifying” that all guidance was to

be reviewed by OIRA.%° The memo tied OIRA’s review authority to existing authorities the
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office had under the Congressional Review Act (CRA), not E.O. 12866 as prior administrations
had claimed. This was, instead, a new interpretation of the CRA, a law that had been passed
more than 20 years prior. Yet, despite the grandiose claims of the memo, details about how
implementation would work under the new guidance regime were initially quite sparse. Then in
the fall of 2019, President Trump signed two executive orders on guidance.®' These orders
require agencies to make a number of changes to their current guidance practices including:
stating explicitly that guidance is non-binding, posting all guidance to a centralized; searchable
web platform; establishing a process for the public to petition to repeal guidance; and increasing
overall transparency regarding guidance document usage.

By increasing standardization of guidance production, the Trump administration’s actions
promise to address some of the low-hanging fruit with respect to guidance and OIRA’s role in it.
But much remains unanswered. Does E.O. 12866 cover guidance documents, or does only the
CRA do so? Should agencies still follow the Bush-era memorandum regarding good guidance
practices?%? What are the consequences if agencies do not alert OIRA before issuing a new
guidance document? The net result is that, at present, it is difficult to definitively state OIRA’s
official stance on guidance documents.

One can be forgiven for failing to comprehend all of the twists and turns in OIRA’s
complicated guidance saga. The path has been anything but straightforward. What is clear is that
the office has tried—and repeatedly failed—to develop a workable guidance oversight system. It
is also clear that many of the issues surrounding guidance are deeply entrenched. It remains to be
seen how the Trump administration’s approach to guidance will be implemented. While the
administration’s actions clearly put OIRA into a more definitive oversight track, they come at a

time when the administration is also asking OIRA to take on many other new responsibilities
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(e.g., review of independent agency regulations, major deregulation-related tasks). Stepping
back, it is too early to conclude whether these actions mark a clear inflection point in OIRA’s
relationship with guidance. Historically speaking, however, OIRA’s approach to guidance has
been ill-defined and unevenly implemented and, as such, it definitively accrues to the

organization’s failure column.

OIRA’s Failure to Standardize Regulatory Lookbacks

OIRA has also failed to establish a system for managing regulatory lookbacks. A
regulatory lookback, which is sometimes referred to as a “retrospective review,” is the idea that
agencies should periodically scour their portions of the Code of Federal Regulations and
eliminate outdated or ineffective regulations.

When President Trump assumed office in 2017, he made headlines by promising to
eliminate “75% maybe more” of existing regulations in order to reduce the burden on regulated
entities. While Trump is unique in the scale of his promised lookback, his desire to remove
ineffective and outdated regulations from the books is not unique.®® Every president, regardless
of their political orientation, has attempted to do some version of this. As Coglianese explains,
“the second Bush White House issued three separate requests for nominations of existing rules to
modify or rescind. President Barack Obama launched a government-wide regulatory ‘lookback’
initiative that gave priority to reviews that could generate ‘significant quantifiable monetary
savings or significant quantifiable reductions in paperwork burdens.”’®* And President Trump’s
“1 in 2 out” order certainly is associated with retrospective review, since it requires agencies to
eliminate existing regulations when creating new ones.

Despite these presidential initiatives, there is widespread agreement that retrospective
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regulatory review has been a failure.%> As one recent academic report noted, “that every
administration feels compelled to call anew for retrospective review suggests that these repeated
attempts at regulatory look-back have not been sufficient.”®® The complaints are numerous: that
the general approach focuses on costs, rather than benefits,%” that the process is not transparent
enough to the public,®® that agencies lack sufficient data to do the job well,® or that the approach
is necessarily ad hoc.”

Again, OIRA is uniquely positioned to improve the way that agencies conduct
retrospective reviews, but it has failed to establish a standardized way for agencies to evaluate
what is on the books. Instead, each new administration has come up with a slightly different take
on what these lookbacks should look like, who should do them, how they should do them, and
how often. This is unquestionably an organizational failure, as a more standardized process
would have provided agencies with certainty and afforded them the opportunity to plan
accordingly. It would also make OIRA central in that process. OIRA’s failure is not one of
imagination either, as observers have suggested numerous ways to improve lookbacks, from
requiring regulatory sunsets (which would force agencies to reevaluate regulations at
predetermined intervals), to requiring agencies to include data collection plans in their proposed
rules so as to facilitate future evaluations of a rule’s effectiveness, to convening governmentwide
panels that would offer agencies expertise in improving their existing regulatory framework and

help them to develop a comprehensive plan.”!

OIRA’s Failure to Build Staff Capacity

OIRA’s staff is responsible for numerous tasks, including not only reviewing draft

regulations from dozens of agencies, but also reviewing information collections from these
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agencies under the Paperwork Reduction Act, managing privacy and statistical standards for the
federal government, and coordinating sundry activities within the executive branch. Doing all of
these tasks requires skilled staff who are familiar with the policy and technical issues at play.
Historically most OIRA “desk officers” have held advanced degrees in their respective areas, be
it economics, epidemiology, public policy, public health, or statistics.

Having enough staff in place is critical to OIRA performing its work effectively and
efficiently. Prior work has shown that in periods where OIRA staff has been more limited, the
time OIRA spends reviewing individual regulations increases.”” Staff shortages are likely to
impact other aspects of OIRA’s work as well, such as the number of agency regulations that
OIRA is able to bring in for formal review and the quality of the reviews that it does conduct.”?
Yet, despite this centrality, OIRA’s staff size has been relatively stagnant over the last several
decades. In many regards, the other failures that have already been noted may trace their origins
to this underlying capacity deficit.

OIRA’s staff levels peaked its first decade. With 90 full-time equivalent (FTE) employees,
OIRA had its largest staff in 1981. However, the imposition of E.O. 12866 in 1993 cut OIRA’s
workload by changing its review purview from all agency regulations to a subset of the most
significant ones, and OIRA’s staff numbers were reduced accordingly. Since 1994, OIRA’s total
FTEs—a figure that includes both desk officers and administrative staff—has hovered at around
50, as shown in Figure 1. Meanwhile, as also illustrated in Figure 1 the office’s workload—in

terms of total rules reviewed—has also remained somewhat constant during this period.
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Figure 1: OIRA’s Staff Size has Stagnated in Recent Years
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While OIRA’s staff numbers have leveled off, regulatory agencies have experienced large
increases in staff sizes.”* Increases in regulatory agency staff are potentially indicative of many
things (e.g., increased inspections or industry oversight), but one possibility is that the
sophistication of the rules produced by these agencies may have increased. This suggestion,
which is supported by some observers,” would mean that OIRA’s primary task of regulatory
review has become more difficult over time.

Additionally, concurrent with these trends within OIRA, the number of tasks delegated to

the office has grown over time. For instance, in the mid 2000s OIRA took on new

22



responsibilities related to improving the quality of data used in regulatory analyses. President
Trump also required OIRA to monitor the implementation of his “1 in 2 out” order, which again
increased the workload without corresponding staff increases. For some time during the Bush
administration and under a recent change during the Trump administration, OIRA has been
tasked with reviewing a considerable volume of agency guidance documents. The same Trump
memo that gave OIRA authority to review guidance documents,’® also extended OIRA’s purview
to rules from independent agencies, a potentially large workload increase.

It is clear, then, that OIRA would be well served with a much larger staff, one that is at the
level of its earliest staffing figures. Increased capacity would be transformative, giving the
institution the bandwidth to take on many of the issues laid out above, including reviewing
guidance documents and improving the implementation surrounding agency RIA practice.

Yet, while calls for increasing OIRA’s staff size have been near constant throughout its
history,”” the actual numbers have not meaningfully budged.”® Of course, increasing an agency’s
staff size is not entirely within its own purview, since monies for staff must come from
congressional appropriations. However, that does not exonerate OIRA, and its leadership in
particular, from the failure to add the needed FTEs. Scholars have long recognized that growing
an agency in terms of both its budget and its staff is the hallmark of highly effective bureaucratic
leaders.” Thus, while staff enhancement is not a unilateral action that OIRA leaders could have
taken, it is something that should have been a priority for each administrator. Each should have
made the case for a larger OIRA publicly, privately, and repeatedly. While the historical record
indicates that many OIRA administrators have in fact argued for more staff, none has expended
the required capital to actually accomplish change. This is perhaps the organization’s most

fundamental failure.
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As several chapters in this volume have highlighted, the failure to advocate for increased
staff is an OMB-wide issue and is by no means limited to OIRA. This hesitation stems from
deeply held beliefs; as one former OMB staffer noted, OMB directors have sought to be “purer
than Caesar’s wife” when it comes to asking Congress for more staff. The underlying concern is
one of perception. OMB cannot ask other agencies to cut back while growing in its own right.
While certainly a difficult needle to thread, the failure to make the political case for capabilities
commensurate with the growth in responsibilities has not served OIRA’s, OMB’s, or the

public’s, interest in the long term.

Contrasting Success and Failure

Why did OIRA fail in these endeavors? And, more generally, what distinguishes OIRA’s
successes from its failures? Answering these questions is critical in putting OIRA’s failure CV to
work—that is in using insight about failures in a constructive fashion to craft a more effective
institution.

Looking across this accounting of OIRA’s successful and unsuccessful initiatives, several
patterns emerge. To begin, OIRA’s successes—its survival, principled focus, and approach to
transparency—are all things that OIRA’s leadership has tackled head-on and repeatedly
reinforced. No one administration or administrator can reasonably claim these successes as their
own, but rather they are the amalgamation of a consistently-prioritized and shared vision about
what OIRA is and how it should work. OIRA’s failures also do not owe to one particularly
ineffective administration or administrator; each of the failures—be it with RIAs, guidance,
retrospective review, or staff shortages—has been a longstanding issue that multiple generations

of leaders have either ignored or failed to effectively tackle. The lesson is one of the importance
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of organizational leadership and continuity of vision across leadership transitions.

Additionally, OIRA seems to have been successful when expectations regarding both
agency and OIRA responsibilities are made clear. Consider, for example, that from the agency’s
perspective, it is clear what will transpire at a “12866 meeting” (i.e., it will be a “listening
session” that will be disclosed on the Internet afterwards). This stands in contrast to OIRA’s
policy and expectations regarding the level of analytical rigor required for any individual RIA,
the expectations surrounding the creation and review of new guidance documents, or the
expectations for retrospective review in any given year. In each of these cases, agencies cannot
be reasonably sure of what to expect for any particular action, given the variation in experiences
across individual actions and across different administrations.

OIRA’s failure CV also highlights the institution’s laxity in terms of formalizing many
aspects of its rulemaking duties. Arguably, OIRA’s work would be easier if agencies were given
more instruction about what would be expected for, say, retrospective review every year for the
next several years or if OIRA clarified exactly what a good RIA should include. Yet, OIRA
seems reluctant to spell these things out, perhaps out of a concern such formalization would
hinder its own discretion and flexibility.®® This, however, is not cause enough to justify avoiding
formalization altogether, as the benefits of doing so may be considerable in the long term even if
it may reduce flexibility in individual instances. With more informed expectations, agencies may
start doing a better job at preparing RIAs, guidance documents, planning for retrospective
reviews, and the like.

How OIRA chooses to handle its formalization matters. These are highly technical matters
and OIRA will need expertise as well as buy-in from the agencies. Here the Obama

administration’s approach to developing a government-wide standard for the “Social Cost of
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Carbon” (SCC) provides an instructive example. In 2009 President Obama established an
interagency working group to determine a governmentwide value of the SCC. The working
group was composed of six executive branch offices (including OIRA) and six regulatory
agencies and included experts who evaluated the science and came up with a single set of
governmentwide values of the cost per ton of carbon. The SCC values, which were to be used
across all agency RIAs, were developed in 2009 and 2010, and updated by the working group in
2013 and 2015. This interagency working group format provides a model for not only
developing a government-wide VSL, but also for updating OMB Circular A-4 (governing RIA
practices more generally), for handling guidance practices, and for developing a workable system
for conducting regulatory lookbacks.

Of course, considering the SCC interagency working group raises an important
consideration about durability. That group was convened by order of a memorandum issued by
President Obama and when President Trump took office, he disbanded the group and essentially
gutted the role of SCC in RIAs. Perhaps if Obama had used an executive order, which carries
greater weight, the group might have gotten better treatment from Trump, but it is unlikely. As
this discussion of OIRA’s history has underscored, executive orders seem to be a favored vehicle
for making changes to the regulatory review process. But presidents seem to have no
compunction about undoing the orders of their predecessors, meaning even these policy
instruments may not be long lasting. Therefore, to establish durability, OIRA should consider
other avenues to take up these issues, such as leaning on legislative allies to create standing
groups via statute.

Before concluding, a final note on prioritization is warranted. This section has focused

entirely on failures that are rooted around specific issues (e.g., guidance practices). The other
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failure discussed in depth is OIRA’s lack of staff capacity; this should be considered OIRA’s
first order of business. Growing staff is a political problem and one that an ambitious OIRA
administrator should take on before addressing the other failures discussed herein.

The notion of a failure CV suggests that every person—and institution—suffers setbacks.
Starting a conversation about OIRA’s institutional shortcomings is important because it reveals a
more accurate picture of OIRA and identifies concrete ways that the institution can improve.
Without a doubt, OIRA is a powerful institution, but it nevertheless has problems, problems that
are not easy to solve. However, the suggestions offered here are oriented toward moving OIRA
to a more streamlined and effective regulatory review process, one that instills confidence among

both agencies and the public.
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